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May 11, 2021 

Chair Susan Tatayon and Members  
Delta Stewardship Council 
980 Ninth Street, Suite 1500     
Sacramento, CA 95814Transmitted via email to: 
LookoutSloughCert@deltacouncil.ca.gov 

RE: Appeals of Lookout Slough Tidal Habitat Restoration and Flood 
Improvement Project (Lookout Slough) Certification of Consistency (Appeals 
C20215-A1 to A4) 

Dear Chair Tatayon and Councilmembers, 

The Delta Protection Commission (Commission), in its role representing Delta 
communities and advising the Delta Stewardship Council (Council) on protecting 
and enhancing the unique Delta values, will be presenting to the Council May 20 
on the Lookout Slough Tidal Habitat Restoration and Flood Improvement Project 
(Lookout Slough, or proposed project) certification of Delta Plan consistency.  

As the state agency charged with representing the Delta region, the Commission 
works to protect, maintain, enhance and enrich the overall quality of the Delta 
environment and economy. We do this with a focus on agriculture, recreation, 
heritage and natural resources, while remaining mindful of the importance of 
the Delta to all Californians.  

The Delta Reform Act of 2009 articulated the state’s basic goals for the Delta: to 
provide a more reliable water supply for California and protect, restore and 
enhance the Delta ecosystem “in a manner that protects and enhances the 
unique cultural, recreational, natural resource and agricultural values of the 
Delta as an evolving place” (Public Resources Code section 29702(a) and Water 
Code section 85054).  

The Commission has a further critical role set forth in Public Resources Code 
section 29773:  

(a) The commission may review and provide comments and 
recommendations to the Delta Stewardship Council on any significant 
project or proposed project within the scope of the Delta Plan, including, 
but not limited to, actions by state and federal agencies, that may affect 
the unique cultural, recreational, and agricultural values within the  

http://www.delta.ca.gov/
mailto:LookoutSloughCert@deltacouncil.ca.gov
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primary and secondary zones. Review and comment authority granted to the commission shall 
include, but is not limited to, all of the following: 

(1.) Identification of impacts to the cultural, recreational, and agricultural 
values of the Delta. 

(2.) Recommendations for actions that may avoid, reduce, or mitigate 
impacts to the cultural, recreational, and agricultural values of the Delta. 

(3.) Review of consistency of the project or proposed project with the 
resources management plan and the Delta Plan.  

(4.) Identification and recommendation of methods to address Delta 
community concerns regarding large-scale habitat plan development and 
implementation.  

(b) The council shall take into consideration the recommendations of the commission, 
including the recommendations included in the economic sustainability plan. If the council, in 
its discretion, determines that a recommendation of the commission is feasible and consistent 
with the objectives of the Delta Plan and the purposes of this division, the council shall adopt 
the recommendation. 

We have commented on the Lookout Slough project during the environmental review process, 
presenting our concerns to the Department of Water Resources (DWR). We present here our 
recommendation to the Council pursuant to PRC section 29773, based on review and consideration of 
the project.  

While the Commission supports efforts to protect, restore, and enhance the Delta ecosystem, we 
object when these efforts either ignore or insufficiently consider valid concerns raised by Delta 
residents, farms and other businesses, and recreation enthusiasts.  We believe the appeals filed in this 
case result from the Department of Water Resources’ inattention to such concerns, rather than “green 
tape” impeding a priority project or hostility to DWR’s efforts. Resolution of the appeals in ways that 
address the legitimate concerns they raise can demonstrate California’s commitment to the promise of 
the Delta Reform Act and the Delta Plan that ecosystem restoration and water supply reliability will be 
achieved in a manner that protects and enhances unique Delta values, especially recreation, 
agriculture and cultural values. 

Although the Commission believes that the project is inconsistent with the Delta Plan (specifically the 
Delta as Place policies and recommendations in the Delta Plan), we firmly believe that the Delta Plan 
inconsistencies can be corrected through a concerted effort by DWR. While we were disappointed that 
DWR did not adequately address the valid concerns of the Commission and others in the 
environmental review process, they can do so at any time – and, we believe, without sacrificing the 
primary objectives of their project. 

The Commission’s comments will largely focus on the appeal provisions related to recreation and levee 
funding.  
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RECREATION 
Recreation is among the unique values of “Delta as Place” that must be maintained as the coequal 
goals of a more reliable water supply and restored ecosystem are achieved (Water Code section 
85054). As the Delta Plan states: 

“The Delta provides opportunities for recreation and tourism because of its unique geography, mix of 
activities, and rich natural resources”. 

The Commission’s own Land Use and Resource Management Plan also addresses recreation. Among its 
relevant recommendations is that appropriate planning, development and funding for expansion, 
ongoing maintenance and supervision of existing public recreation and access areas should be ensured.  

Delta recreation provides not only enjoyment and relaxation to residents and visitors, but also 
contributes to the Delta economy. In our recent update of the recreation and tourism chapter of the 
Economic Sustainability Plan for the Sacramento-San Joaquin Delta, we found that residents and 
visitors recreate in the Delta year round, generating a total of approximately 12 million visitor days of 
use annually and a direct economic impact of approximately $250 million dollars in tourism and 
resource-related spending per year 1 .    

Recreation uses at the Lookout Slough site are protected by the Delta Plan’s regulatory policy – respect 
local land use. Delta Plan policy DP P2 (23 CCR Section 5011) provides that ecosystem restoration and 
flood management infrastructure must be sited to avoid or reduce conflicts with existing uses or those 
uses described or depicted in city and county general plans for their jurisdictions or spheres of 
influence when feasible, considering comments from local agencies and the Delta Protection 
Commission (emphasis added). 

Upon reviewing the Certification of Consistency and subsequent appeals, we remain concerned that 
the project unnecessarily conflicts with recreational use of Liberty Island and adjoining lands and 
waters and does not adequately mitigate this damage.  

California Department of Fish and Wildlife’s (CDFW) Liberty Island Ecological Reserve (LIER) comprises 
4,450 acres and is one of the largest publicly-accessible properties in the Delta. According to the 
CDFW’s website, recreation uses available at its reserve include fishing (from boat or shore), waterfowl 
hunting, and wildlife viewing2. According to CDFW’s website3, CDFW regulations explicitly permit 
fishing use [630(e)(19)], boating use [630(f)(9)], and hunting (because it is listed as an allowed use on 
CDFW’s website) [630(d)(26)]. DWR’s Master Response #10 to EIR comments (LOS.3.00001) that 
CDFW’s LIER lacks signs authorizing public recreation there reveals its misunderstanding about how 
anglers, hunters, and others learn about opportunities for recreation on the Delta’s public lands.   

 
1 http://delta.ca.gov/wp-content/uploads/2020/11/RecreationChapterESP110220DRAFT-508-1.pdf  
2 https://wildlife.ca.gov/Lands/Places-to-Visit/Liberty-Island-ER 
3 https://wildlife.ca.gov/Lands/Regulations  

http://delta.ca.gov/wp-content/uploads/2020/11/RecreationChapterESP110220DRAFT-508-1.pdf
https://wildlife.ca.gov/Lands/Places-to-Visit/Liberty-Island-ER
https://wildlife.ca.gov/Lands/Regulations
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Boating and fishing use of the site from Liberty Island Road is further authorized by provisions of 
California’s Constitution. For example, Article X, section 4 states, in part:  

No individual or partnership, or corporation, claiming or possessing the frontage or tidal lands 
of a harbor, bay, inlet estuary, or other navigable water in this State, shall be permitted to 
exclude the right of way to such water whenever it is required for any public purpose, nor to 
destroy or obstruct the free navigation of such water.  

Article I, Section 25 provides, in part:  

The people shall have the right to fish upon and from the public lands of the State and in the 
waters thereof, excepting upon lands set aside for fish hatcheries.  

Protection of these recreation uses is also consistent with common law requiring protection of the 
public trust in State waters, including navigation and recreation. The Delta Reform Act (Water Code 
section 85023) emphasize the importance and applicability of the public trust doctrine in the Delta. The 
Delta Reform Act (Water Code section 85022(d)(3)) also expresses the Legislature’s finding that its 
goals for managing land use in the Delta include maximizing public access to Delta resources and public 
recreation opportunities, consistent with conservation principles and private property rights.  

While all these provisions provide ample authority for recreation use of LIER, we would be remiss to 
not question the implications of the Council staff’s inquiry regarding “authorized use of land” at Shag 
Slough Bridge (20210419 and 20210428: Supplement to the Notice of Public Hearing for the Lookout 
Slough Tidal Habitat Restoration and Flood Improvement Project). The plain language of DP P2 never 
limits its protections for existing uses to “authorized” uses. In the Delta, many uses occur informally or 
through customary practice over the region’s long history. These include many recreational uses along 
public rights of way, including gathering wild craft materials and food products, bird watching, or even 
pulling over on the shoulder to watch a cargo ship. A dangerous and damaging precedent would be set 
if the Council’s decision about protecting existing recreation from damage by the project were to turn 
on questions of authority for the recreational use.  

Recreation uses of Liberty Island are especially popular in the Delta, where recreators are drawn from 
both the Bay area and the Central Valley. According to California Department of Parks and Recreation’s 
(CDPR) Recreation Proposal for the Sacramento-San Joaquin Delta4, which is cited in the Delta Plan, 
more than 40 percent of Bay area and Central Valley residents enjoy birdwatching and other wildlife 
viewing, about one in three Central Valley residents (and one in five Bay area residents) are anglers, 
and nearly one in five are non-motorized boaters (including kayaking). Although hunting is less popular 
than other activities (about three percent of Central Valley and Bay area residents hunt), its adherents 
are active and loyal, hunting about 15 days annually, year in and year out. 

 
4 California State Parks. 2011. Recreation Proposal for the Sacramento-San Joaquin Delta and Suisun Marsh. Sacramento, CA 
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For Liberty Island recreationists without a power boat, the only practical public access is via Liberty 
Island Road from Dixon, as depicted on CDFW’s website about the area5. The nearest boat ramps at Rio 
Vista or the Arrowhead Marina are about 12 miles away, too distant for paddle boaters to reach 
Liberty Island practically.   

DWR’s certification lacks substantial evidence that its project will avoid conflicts with these recreation 
uses. As appellant Liberty Island Access demonstrates, DWR’s proposed project would not only conflict 
with these recreational uses but would completely eliminate them. Liberty Island Road would be 
closed, gated, and graded to an elevation where tidal and flood water would routinely overtop it. 
Access to the bridge crossing Shag Slough to Liberty Island would be eliminated, together with parking 
on the Liberty Island Road right-of-way shoulder, hand-launch boat access on the Liberty Island 
Ecological Reserve property, and trailheads for well-established trails along the eastern bank of Shag 
Slough within CDFW’s property. (Appeal C20215-A1 Submitted by Liberty Island Access). Remaining 
access would be limited to power boaters traveling miles from distant boat ramps. These conflicts with 
established recreational use are well described not only by the appellants, but also in CDFW’s 
comment letter on the project’s draft EIR (LOS 4.00025) and even in DWR’s draft EIR (LOS 4.0001) and 
its response to comments in its final EIR (LOS 3.0001).       

These conflicts may seem insignificant to DWR, but they clearly are not to appellant Liberty Island 
Access and others whose recreation the project would eliminate. DWR’s assertions to the contrary are 
not backed by substantial evidence in the record. In part, as discussed below under best available 
science, this is because DWR devoted no effort to monitoring recreation use from Liberty Island Road 
to the public land at Liberty Island. As a result, it has provided no real information about the recreation 
use that would be eliminated, but rather a poorly informed guess.  

That the Delta has other areas for the recreation uses that the project would eliminate at Liberty Island 
is immaterial. For residents of Dixon, Davis, or nearby areas, Liberty Island recreation is the closest 
opportunity for angling, kayaking, or public land waterfowl hunting without a reservation or expensive 
club membership. None of the piers or bank fishing sites cited in the draft EIR’s Table IV J-1 are as close 
to eastern Solano County or southern Yolo County as the project site. From Dixon, for example, other 
areas that DWR suggests could substitute for the recreation that DWR’s project would eliminate are as 
much as an hour distant, according to Google Maps, compared to 23 minutes via Liberty Island Road to 
Liberty Island. In addition, many of these other areas charge fees, rather than provide the free 
recreation that DWR’s project would eliminate.  

Moreover, DWR has submitted no information about the suitability of these other areas for the type 
and quality of recreation available to those who arrive at Liberty Island via Liberty Island Road. For 
example, that the project site and Liberty Island are not as popular as other boating areas identified in 
the Sacramento State study that DWR cites in its Master Response may be the very attribute that 
recreationists most value, especially for those who seek quiet, less crowded, and less formalized areas. 

 
5 https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=91578&inline  

https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=91578&inline
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That transit does not serve these public lands is also true of most other Delta recreation areas, both 
public and private. A decision that emphasized that factor could provide precedence for denying 
protection of most Delta recreation areas. 

The new tidal channels that will be opened to navigation by DWR’s project will not replace the 
recreation that DWR will eliminate. As pointed out above, these channels can be accessed only by 
those boating many miles from distant boat ramps and will not replace the drive-in wildlife viewing, 
paddling, bankfishing, and waterfowl hunting available to those who travel Liberty Island Road to 
recreate at Liberty Island. 

The absence of any consideration of these factors underscores the certification’s lack of substantial 
evidence to support its conclusion of consistency with DP P2. 

The damage to recreation uses is not mitigated. DWR offers no mitigation for the loss of the free, 
drive-in wildlife viewing, paddling, bankfishing, and waterfowl hunting available to those who travel 
Liberty Island Road to recreate at Liberty Island. As noted above, the additional boating available in the 
project’s tidal channels will not provide equivalent recreation. The appellants and CDFW’s comments 
(LOS 4.00025) both suggest potential mitigation measures that DWR dismissed without demonstrating 
their infeasibility. The project’s final EIR proposes measures to mitigate its harm to bats, turtles, 
snakes, and blackbirds, among other fish and wildlife affected by the project. Certainly, DWR could 
have identified measures to reduce or offset its harm to people who travel Liberty Island Road to 
recreate at Liberty Island. Rather, DWR relies on the incorrect conclusion that the conflicts its project 
causes with recreation at the site are insignificant. This misjudgment is not substantial evidence 
supporting its certification. 

That additional time or some revisions to DWR’s project may be needed does not excuse its failure to 
avoid or mitigate for its project’s impacts to recreation.  Its conflicts with recreation could have been 
avoided if DWR had abided by applicable state law, the Davis-Dolwig Act (Water Code sections 11900-
11925), and engaged CDPR, CDFW, and local parks agencies in planning for recreational features as 
part of the Lookout Slough restoration project. The law provides, in part: 

“The Legislature further finds and declares it to be the policy of this State that recreation and 
the enhancement of fish and wildlife resources are among the purposes of state water projects; 
 that the acquisition of real property for such purposes be planned and initiated concurrently 
with and as a part of the land acquisition program for other purposes of state water projects; 
 and that facilities for such purposes be ready and available for public use when each state 
water project having a potential for such uses is completed.” (Water Code section 11900) 

“As used in this chapter, “project” means any physical structure to provide for the conservation, 
storage, regulation, transportation, or use of water, constructed by the State…” (Water Code 
section 11903) 
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“There shall be incorporated in the planning and construction of each project those features 
(including, but not limited to, additional storage capacity) that the department, after giving full 
consideration to any recommendations which may be made by the Department of Fish and 
Game, the Department of Parks and Recreation, any federal agency, and any local 
governmental agency with jurisdiction over the area involved, determines necessary or 
desirable for the preservation of fish and wildlife, and necessary or desirable to permit, on a 
year-round basis, full utilization of the project for the enhancement of fish and wildlife and for 
recreational purposes to the extent that those features are consistent with other uses of the 
project, if any.  It is the intent of the Legislature that there shall be full and close coordination 
of all planning for the preservation and enhancement of fish and wildlife and for recreation in 
connection with state water projects by and between the Department of Water Resources, the 
Department of Parks and Recreation, the Department of Fish and Wildlife, and all appropriate 
federal and local agencies.” (Water Code section 11903) 

“The planning for public recreation use … in connection with state water projects shall be a part 
of the general project formulation activities of the Department of Water Resources, in 
consultation and co-operation with the departments and agencies specified in Section 11910 , 
through the advance planning stage, including, but not limited to, the development of data on 
benefits and costs, recreation land use planning, and the acquisition of land.  In planning and 
constructing any project, the department shall, to the extent possible, acquire all lands and 
locate and construct, or cause to be constructed, the project and all works and features 
incidental to its construction in such a manner as to permit the use thereof … for recreational 
purposes upon completion of the project.” (Water Code section 11911) 

The Lookout Slough project is a project as described in these provisions. Its construction fulfills the 
State Water Project’s obligations to comply with regulations regarding SWP’s continued operation. Yet, 
in proposing its project DWR completed none of the planning required of it by the Davis-Dolwig Act. 

DWR’s neglect of these requirements accompanies its inattention to the Delta Plan’s recommendations 
regarding recreation.   Recommendation DP R11 provides: 

Provide New and Protect Existing Recreation Opportunities. Water management and ecosystem 
restoration agencies should provide recreation opportunities, including visitor-serving business 
opportunities, at new facilities and habitat areas whenever feasible; and existing recreation 
facilities should be protected, using California State Parks’ Recreation Proposal for the 
Sacramento-San Joaquin Delta and Suisun Marsh and Delta Protection Commission’s Economic 
Sustainability Plan for the Sacramento-San Joaquin Delta as guides. 

Effective measures to mitigate recreation impacts could have been developed considering the Lookout 
Slough’s regional setting. California State Parks’ Recreation Proposal for the Sacramento-San Joaquin 
Delta, which DWR should have considered in its planning, identified the opportunity for expanded 
recreation in the Cache Slough area, targeting Barker Slough, a Cache Slough tributary just west of 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000226&refType=LQ&originatingDoc=I570fca001a4c11e98620d2ce1a9c5d2a&cite=CAWAS11910
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Lookout Slough, to be considered in cooperation with CDFW, the Division of Boating and Waterways, 
and Solano County. Solano County’s general plan, meanwhile, proposes potential consideration of a 
new state park at Liberty Island. Other existing public lands potentially involved in planning for 
recreation could include two other nearby EcoRestore projects: 1,600-acre Prospect Island6,
deepwater ship channel east of Liberty Island, and CDFW’s habitat restoration at Lindsay Slough

 across the 
7 

upstream of Cache Slough and Lookout Slough. Together, these properties could create an 
extraordinary recreation destination, building on the state investment in habitat restoration to offer a 
wide variety of uses that contribute to public relaxation and enjoyment, appreciation of the Delta 
ecosystem, and the tourism economy of Rio Vista and nearby private marinas and resorts. Measures to 
mitigate the Lookout Slough project’s damage to Liberty Island recreation uses accessible from Liberty 
Island Road could have been set in the context of a recreation plan for this larger area, if only DWR had 
complied with the Davis-Dolwig Act and embraced the Delta Plan’s recreation recommendations, 
rather than proposing to eliminate motorists’ only public access into these lands. 

The project fails to apply the best available science in assessing recreation issues at the site, in conflict 
with GP1(b)(3). The Delta Plan states: “Ultimately, best available science requires scientists to use the 
best information and data to assist management and policy decisions”. Its criteria for best available 
science include, in part: 

Relevance - The quality and relevance of data and information used shall be clearly addressed. 

Timeliness - Data collection shall occur in a manner sufficient for adequate analyses before a 
management decision is needed. 

Yet, as appellant Liberty Island Access points out, DWR’s certification is backed by no data and very 
little information about use of Liberty Island Road by Liberty Island anglers, boaters, and other users. 
DWR could have had its environmental scientists observe recreationists accessing Liberty Island from 
Liberty Island Road, much as it observed boaters on Delta channels to provide some data about 
recreation for its Bay Delta Conservation Plan EIR. It could have used automatic counters or trail 
cameras to count travelers on Liberty Island Road as they access LIER. It could have retained 
researchers at Sacramento State University’s recreation program to undertake a more detailed survey 
of recreationists at the site, as has been done for many other public recreation areas. It chose to 
undertake none of these data gathering opportunities. Many hours were devoted to surveying the 
plants, wildlife, and fish affected by the project, but apparently not a minute to gathering field data 
about the people who recreate there. 

Because it lacks real data about use at the site, DWR attempts a guess about recreation use there, 
based on the population of the rural census tract containing the project site (approximately 200 
people), and fishing rates of Delta residents. This approach is not the best available science. First, it 

 
6 https://resources.ca.gov/CNRALegacyFiles/docs/ecorestore/projects/Prospect_Island_Tidal_Habitat_Restoration.pdf  
7 https://resources.ca.gov/CNRALegacyFiles/docs/ecorestore/projects/Lindsey_Slough.pdf  

https://resources.ca.gov/CNRALegacyFiles/docs/ecorestore/projects/Prospect_Island_Tidal_Habitat_Restoration.pdf
https://resources.ca.gov/CNRALegacyFiles/docs/ecorestore/projects/Lindsey_Slough.pdf
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misapplies a framework for analyzing potential demand for recreation to guess at actual recreation 
use. Second, in applying its framework, it mistakenly considers only the population of the local census 
tract, rather than the population likely to want to engage in recreation at the site. As California State 
Parks’ Central Valley Vision Implementation Plan8 points out, Central Valley residents travel an average 
of 50 minutes to reach favorite recreation destinations, more than twice the statewide average 
distance used by DWR. For over 94,000 residents of Dixon, Davis, and UC Davis, traveling to Liberty 
Island using Liberty Island Road would be their shortest travel time – less than 30 minutes according to 
Google Maps -- to the recreation activities affected by the project. Consideration of this potential 
market area for recreation at the site indicates potential demand for recreation 470 times larger than 
that considered by DWR.  For these reasons, DWR’s guess at recreation use at the site is not the best 
available science, which the Delta Plan states depends upon a mathematical model, rather than faulty 
conjecture about recreation at Liberty Island.      

Because DWR’s certification is not based on the best available science, it is inconsistent with G P1(b)(3) 
and is not supported by substantial evidence.   

DWR has not proposed mitigation measures for the project’s impacts to recreation that are consistent 
with or equally as effective as those of the Delta Plan, as required by G P1(b)(2). As we demonstrate 
above, substantial evidence does not support DWR’s assertion that the project’s adverse effects on 
recreation are insignificant. Instead, it would close Liberty Island Road to recreational travel to Liberty 
Island. The Delta Plan EIR’s mitigation measure 18-1 requires: 

If the substantial impairment, degradation, or elimination of recreational facilities occurs, 
replacement facilities of equal capacity and quality with ongoing funding provided for 
maintenance of these facilities 

DWR proposes no mitigation for degrading and eliminating these recreation facilities. Roadside 
parking, paddle craft launching, trails, and bankfishing facilities will be impaired by closing Liberty 
Island Road to motorists, without any replacement. In addition, as we demonstrate above, DWR’s 
certification lacks substantial information that any new boating opportunities available on the 
navigable channels opened in its restored marsh will provide recreation of equal quality as the wildlife 
observation, bankfishing, paddling, and hunting uses lost to motorists when Liberty Island Road is 
closed. Demonstrating that the new channels would provide mitigation equally or more effective than 
replacing vehicle access to Liberty Island from Liberty Island Road, as G P1(b)(2) demands, would 
require more than just words indicating a substitute measure addresses issues similar to the Delta 
Plan’s mitigation measure. Rather, it requires real information about the recreation use along Liberty 
Island Road at Liberty Island in comparison to the forecast suitability of the new channels to sustain 
those recreation uses. DWR’s certification is entirely lacking in such information and so is not 
supported by substantial evidence in the record. 

 
8 California State Parks. 2009. Central Valley Vision Implementation Plan. Sacramento CA  
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LEVEE FUNDING 
Levee priorities. We concur with Central Delta Water Agency that the record DWR submitted does not 
provide substantial evidence that its Lookout Slough project is consistent with 23 CCR Section 5012 
(Delta Plan policy RR P1: Prioritization of State Investments in Delta Levees and Risk Reduction).  

The Delta’s levees are essential infrastructure and fundamental to protecting its agriculture and 
historic communities. Their crucial nature is recognized in the Delta Plan, which states: 

The channels that convey water through the Delta to users in the Bay Area, San Joaquin Valley, 
or Southern California, and the islands that prevent saltwater intrusion into Delta water 
supplies depend upon levees for their preservation…. The Delta levees also affect the health of 
the ecosystem.... The Delta’s residents, farms, and businesses also depend on its levees. They 
shape the Delta landscape, protecting its farms and communities from destruction. 

The critical role of Delta levees is also addressed in the Commission’s Land Use and Resource 
Management Plan and in its proposal to the Council to protect the Delta’s values as a place, both of 
which are cited in the Delta Plan. 

The Delta Plan levee investment policy – balanced funding over nine equal goals. Because of Delta 
levees’ importance, the Delta Plan addresses them extensively. Its policies about their improvement 
and maintenance have been carefully crafted after long debates.  

A key policy of the Delta Plan affecting the Lookout Slough project is RR P1 (Prioritization of State 
Investments in Delta Levees and Risk Reduction), which identifies nine equally important goals for state 
investments in improving Delta levees.  It also requires that “over time the Department of Water 
Resources must balance its achievements of those goals (emphasis added).” 

DWR’s certification mischaracterizes the goals of the project’s levee investments. DWR’s certification 
asserts its project pursues three of the nine goals outlined in RR P1(a)(2) – protecting agriculture and 
local working landscapes, protecting flood water conveyance in and through the Delta to a level 
consistent with the State Plan of Flood Control for project levees, and protecting existing and providing 
for net enhancement of wetlands. 

The project’s true objectives, however, address only two of these -- protecting flood water conveyance 
in and through the Delta to levels consistent with the State Plan of Flood Control, and protecting and 
providing for net enhancement of wetlands. These objectives are clear from evidence submitted with 
DWR’s certification.  The project EIR’s Appendix O (LOS 4.00016) and Appendix P (LOS 4.00017) are 
clear about these two objectives. Appendix P states, in its introduction, that the project has only two 
objectives. The first is meeting habitat restoration goals outlined in the Bay Delta Conservation Plan 
and the U.S. Fish and Wildlife Service Biological Opinion (BiOp) for coordinated operation of the 
Central Valley Project and the State Water Project to contribute to DWR’s obligations under the BiOp. 
The second is increasing the capacity of the Yolo Bypass, which is a feature of the State Plan of Flood 



Page 11 of 14     DPC May 20, 2021 meeting – Agenda Item 11- Attachment 1 
 
Control. Interestingly, the appendices state that the project’s benefits will be to “reduce upstream 
flood stages in the Yolo Bypass”, rather than providing flood damage reductions downstream in the 
Delta. The Lookout Slough Tidal Habitat Restoration and Flood Improvement Project 60% Basis of 
Design Report (not listed in the record’s table of contents) expands this objective to include 
“protecting existing nearby infrastructure (e.g., agriculture, power, and human habitation)”. The ten 
alternatives evaluated in the EIR’s Appendix O lower flood elevations downstream of the project no 
more than half an inch.  

Moreover, it is well documented in the project’s final EIR (LOS 3.3.00001) that the project will remove 
or relocate local infrastructure, such as public roads and powerlines, and increase exposure of existing 
farmlands to frequent tidal flooding, rather than protect them by this expenditure on levees. As 
Central Delta Water Agency points out, the project’s improvements in local levees are simply 
mitigation for these damaging impacts, rather than a primary project objective. For this reason, the 
certification lacks substantial evidence for DWR’s assertions about how the project furthers the 
priorities for state investments in Delta levees. 

There is no evidence about how DWR is balancing investment across the Delta Plan’s nine equal levee 
improvement goals. The record includes no information at all about how the project is consistent with 
the requirement of RR P1(a)(2) that “over time the Department of Water Resources must balance 
achievement of those goals” (emphasis added). As the Council has itself emphasized, the goals of 
protecting lives and property, improving water supply reliability, and restoring the Delta ecosystem 
require investments in improving levees in both urban and rural parts of the Delta and both local non-
project levees and the state’s flood control project infrastructure. Assuring an equitable 
apportionment of state funds between investments in improving non-project levees and project levees 
bedeviled the Council’s Delta Levee Investment Strategy (DLIS) and has been a primary focus of Delta 
organizations’ and residents’ testimony about the DLIS.  The requirement of RR P1 that DWR must 
balance its discretionary investments in levee improvements among the policy’s nine equally important 
goals reflects a consensus among Delta stakeholders incorporated in the Delta Plan to guide DWR’s 
expenditures until the DLIS is completed. DWR’s certification provides no information addressing this 
requirement and so is not supported by substantial evidence in the record. 

Table 1 below shows one way that DWR could have provided evidence to address the requirement of 
RR P1 that over time its investments in improving Delta levees must achieve the policy’s nine equally 
important goals. To prepare it, we compiled information about levee improvements from Delta Plan 
consistency certifications and from the California Natural Resources Agency’s bond accountability 
website (https://bondaccountability.resources.ca.gov/). Table 1 summarizes information about 19 
projects that drew on $406.2 million in bond funds authorized for levee improvements in the Delta, 
including both implementation of the State Plan of Flood Control for project levees and DWR’s Delta 
special projects program for non-project levees. The totals allocated to each goal do not add to the 
total funds allocated because many projects further multiple goals and so are scored accordingly.  
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Table 1. DWR's investments in Delta levee improvements among the Delta Plan's nine equally 
important goals 

Delta Plan Levee Goals 

Goals Localized Flood Protection Levee Network Ecosystem Conservation 
1 $344.6M 

Protect existing urban and 
adjacent urbanizing areas by 
providing 200-year 
protection 

$38.1M 

Protect water quality and water 
supply conveyance in the Delta 
especially levees that protect 
freshwater aqueducts and the 

primary channels that carry fresh 
water through the Delta 

$49.9M  

Protect existing and 
provide for a net increase 
in net channel margin 
habitat 

2 $16.0M  

Protect small communities 
and critical infrastructure of 
Statewide importance 
(located outside urban 
areas) 

$330.2M  

Protect flood water conveyance in 
and through the Delta to a level 
consistent with the State Plan of 
Flood Control for project levees 

$183.1M  

Protect existing and 
provide for a net increase 
of floodplain habitat 

3 $64.0M  

Protect agriculture and local 
working landscapes 

$8.9M  

Protect cultural, historic, aesthetic, 
and recreational (Delta as Place) 

$57.9M  

Protect and enhance 
wetlands 

 

Details of these levee investments are in Table 2 (Attachment A). State investments in three urban 
Delta levee improvements in Sacramento are estimated from these project’s total costs based on the 
state share reported for the American River Common Features-WRDA 96/99 Projects/Remaining Sites. 
Our requests for project specific information about the three certified American River Common 
Features projects were not fulfilled. Three projects that are primarily habitat restoration without 
significant levee improvements are included because they have been allocated $34 million of Delta 
levee bond funds, perhaps because they mitigate other levee improvements’ habitat impacts or 
achieve the requirement that investment programs for non-project levees result in a net improvement 
of Delta wildlife and fish habitat. Also included are seven projects that were awarded bond funds and 
approved their CEQA documents after the Delta Plan regulations effective date but have not certified 
consistency with the Delta Plan. This may indicate that DWR is commencing some projects or releasing 
funds for others without certifying the projects’ Delta Plan consistency. Because RR P1(a)(2) applies 
only to levee improvements, the tables do not include bond fund commitments to annual levee 
maintenance subventions which maintain but do not improve levees.  

Table 1 shows some State funds are being invested to meet each of the nine equal goals of RR P1(a)(2).  
Table 1 would not on its own, however, be substantial evidence that DWR is balancing achievement of 
those goals. Clearly, investments are uneven in some ways. For example, investments in levees 
protecting urban lands are 21.5 times the investments in levees protecting small communities. 
Investments in the three habitat restoration goals are 159 times investments that protect cultural 
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resources such as the nationally recognized historic districts of the Delta’s legacy communities. There 
may be good reasons for these differences, reflecting the differing costs of urban versus rural levee 
improvements or legacy communities’ ability to afford to improve their levees. Metrics other than 
funds allocated may better measure investments’ achievement of the nine goals. These could include 
miles of levees improved or the lives and property protected. Table 1 shows only that an accounting of 
investments is feasible. DWR’s certification lacks any such accounting. For that reason, it is not 
supported by substantial evidence in the record confirming its consistency with the Delta Plan’s policy 
RR P1(a)(2).    

Reprogramming funds from Delta non-project levees further unbalances DWR’s levee investments.  
Central Delta Water Agency’s complaint that DWR’s reprogramming of bond funds from maintenance 
and improvement of non-project rural Delta levees to improvement of the Yolo Bypass is further 
evidence of the imbalance in how DWR would invest in Delta levee improvements. Recent water bonds 
have provided more than five times more funding to improve State Plan of Flood Control facilities -- 
$3.365 billion – than to maintain and improve Delta levees -- $610 million.  Reprograming $26 million 
from Delta levees to Cache Slough restoration, including both the Lookout Slough project and the 
related Little Egbert Tract project, coupled with the earlier use of $31 million of Delta levee funds for 
other wetland restoration projects, has removed almost a tenth of the funds that could have been 
available to better balance achievement of the flood control priorities identified in RR P1. 

Other fund sources are available. As Central Delta Water Agency points out, another fund source is 
feasible. Because the Lookout Slough project is a habitat restoration project required by endangered 
species regulators to preserve fish and wildlife, its entire cost, including the cost of its levees, could be 
assigned to the State Water Project’s contractors under Water Code section 11912. This would not 
only preserve Delta levee funds to achieve better balance among the Delta Plan’s levee improvement 
goals, but also would be consistent with long standing practice, which assigns costs of regulatory 
compliance, such as this project, to the regulated party—in this case, the SWP contractors – rather 
than to State funds9.  

Also unexplored in DWR’s certification is the potential for Corps of Engineers’ funding for a portion of 
the project’s levee improvement costs. The Corps is paying up to 75% of the cost of improvements to 
other State Plan of Flood Control levees in or near the Delta. The absence of their funds from this 
project is notable but would have saved limited bond funds for rural Delta levee improvements that 
result in a better balance of investments across the Delta Plan’s nine equal levee priorities.    

In conclusion, we strongly recommend, pursuant to PRC section 29773, that the Council remand the 
project until the proponents can demonstrate that these Delta as Place inconsistencies have been 
greatly reduced or eliminated.  With such a remand, DWR can meaningfully engage with interested 
parties to determine ways in which the Lookout Slough project implementation might best support 

 
9 California Legislative Analyst’s Office. 2009-10 Budget Analysis Series -- The Davis-Dolwig Act: Fundamental 
Reform Required https://lao.ca.gov/analysis_2009/resources/res_anl09004003.aspx 

https://lao.ca.gov/analysis_2009/resources/res_anl09004003.aspx
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Delta as Place policies. One approach may be to engage a mediator to help DWR and the appellants 
find mutually acceptable ways to address the appellants’ objections without unnecessarily impeding 
DWR’s project. 

Sincerely, 

 

Erik Vink 
Executive Director  
 

Attachment A (Table 2) – Delta Protection Commission Documents for the Appeals of Lookout Slough 
Certification of Consistency (Appeals C20215-A1 to A4) 

cc: Delta Protection Commission Members 
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