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Delta Protection Commission Meeting 
July 15, 2021 

AGENDA ITEM 12: Yolo Bypass Salmonid Habitat Restoration & Fish Passage Project and 
Commission position on proposed use of eminent domain to acquire interests in land for 
Delta habitat restoration 

Prepared by: Erik Vink Presented by: James Newcomb, California 
Department of Water Resources 

Requested Action: Receive report on Yolo Bypass Salmonid Habitat Restoration & Fish 
Passage Project and consider Commission position on proposed use of eminent domain to 
acquire interests in land for Delta habitat restoration 

Type of Action: Action Item
 

Background: As a consequence of operating the State Water Project and Central Valley Project, 
California Department of Water Resources (DWR) and U.S. Bureau of Reclamation (USBR), 
respectively, are obligated by Endangered Species Act (ESA)-administering agencies (both 
federal and state) to accomplish anadromous fish (Sacramento River and Central Valley Chinook 
salmon, Central Valley steelhead, and North American green sturgeon) habitat restoration 
projects. As outlined in the 2009 and 2019 biological opinions (federal ESA) and the 2020 
Incidental Take Permit (state ESA), these actions include fish passage and habitat restoration 
actions in the lower Sacramento River Basin, including the Yolo Bypass. 

At present, high flows in the Sacramento River leads to overtopping of the Fremont Weir and 
filling of the Yolo Bypass. Although this overtopping occurs in 70 percent of years, flood flows 
can vary from minimal (inundations lasting for a number of days) to flows in heavy water years 
that creates an inland sea in the Yolo Bypass that can last for weeks and even months, and can 
extend well into the spring.  

DWR and USBR have jointly proposed the Yolo Bypass Salmonid Habitat Restoration and Fish 
Passage Project (also referred to as the Big Notch Project), a floodplain restoration effort in the 
Yolo Bypass that would include a permanent gated fish passage structure in the Fremont Weir.  
By operating this structure to allow for regular inundation of tens of thousands of acres in the 
Yolo Bypass, the project will create floodplain rearing habitat that is expected to improve the 
condition of these imperiled fish.  
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The Big Notch Project would allow more frequent inundation of Yolo Bypass lands from 
November 1 through March 15, and lower (though elevated from what occurs in most years) 
flows could continue to May 30 to allow for fish passage from inundated lands back to water 
channels. 

Yolo Bypass lands in the legal Delta (generally, those lands south of I-80) include the Yolo 
Bypass Wildlife Area (managed by California Department of Fish and Wildlife) and tens of 
thousands of acres of private agricultural land and waterfowl hunting clubs. These lands 
currently have flowage easements that allow properties to be inundated when the Yolo Bypass 
fills. Given the more frequent inundation that would occur as a result of the Big Notch Project, 
DWR is seeking to acquire interests in land (either inundation easements or, in some instances, 
fee simple acquisition) and has stated its intention to use eminent domain to acquire these 
interests, if necessary.   

DWR is currently completing the first round of appraisals on Yolo Bypass properties and expects 
to extend purchase offers to landowners in August 2021. DWR and USBR intend to begin 
construction of the Big Notch Project in April 2022 and have it operating by October 2023. 

Commission staff have been contacted by Yolo Bypass landowners who have expressed concern 
over DWR’s proposed use of eminent domain to acquire the inundation easements. Although 
DWR has acquired several Delta restoration properties under threat of condemnation, this 
would be the most extensive use of that power it has employed in the Delta for habitat 
restoration purposes.   

The Commission’s Land Use and Resource Management Plan for the Primary Zone of the Delta 
(LURMP) includes Land Use policy P-9, which states that the policies of the LURMP shall not be 
achieved through the exercise of the power of eminent domain unless requested by the 
landowner. Although the LURMP would not apply to a project proposed by a state agency, the 
Commission might want to express its concern to DWR over the use of eminent domain for 
habitat restoration projects.  

Requested Action: Commission approval of the proposed letter to DWR Director Nemeth 
opposing the use of eminent domain to acquire interests in land for Delta habitat restoration 
purposes. 
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Relationship to Vision 2030 (Commission strategic plan): 

Agriculture (Strategic Theme) 

A.2 Protect agricultural lands from inappropriate development. 

A.2.3 Advocate for the use of existing public lands and lands owned by 
conservation entities for habitat restoration to minimize the conversion of 
productive Delta agricultural land, in part by encouraging identification 
and mapping of suitable lands. 
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